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A DIVISION OF WIND RIVER PETROLEUM 

September 21, 2009 

RECEIVED 
SEP 2 ^ 2009 

D E Q 
divitonmenial Response t Remediation 

Bv Email and U.S. Mail 

Morgan Atkinson 
Utah DERR 
168 North 1950 West 
P.O. Box 144840 
SLC, UT 84114-4840 
mpatkinson(S)utah.gov 

Re: Gunnison Top Stop / Gunnison Property Values 

Dear Morgan: 

I understand that during a recent public meeting in Gunnison, property owners requested that 
you, your department, or the Utah Attorney General assist them in seeking a reduction in the "market 
values" assessed to their Gunnison area properties by the Sanpete County Assessor (the "Property 
Owners' Request"). If I understand correctly, the property owners are unhappy because Sanpete 
County has refused to reduce (or maintain reductions in) their property values despite pressure applied 
by their attorneys, who also represent them in the lawsuits they have filed against Wind River related to 
the Gunnison Top Stop underground storage tank leak . I am writing to respond to the Property Owners' 
Request, and explain why such a reduction in market values would be inappropriate and directly 
contrary to the facts. 

As you know, Wind River representatives (including myself) have attended a number of 
meetings with various environmental consultants and DEQ officials (including you) where everyone has 
agreed that the Gunnison Top Stop remediation has been extremely successful. While I understand why 
the property owners believe that their lawsuit against Wind River will be harmed by Sanpete County's 
refusal to meet the property owners' attorneys' demands, this is no reason to ignore the great successes 
achieved in connection with the remediation, or to succumb to the plaintiffs' continuing attempts to use 
political pressure to create unfounded evidence for use in the lawsuit. 

I enclose herewith a copy of a letter I recently sent to Sanpete County officials related to this 
same subject. I will not repeat its contents here, other than to say that it describes in more detail why 
Wind River disagrees with the tactics employed by the property owners' attorneys. To the extent that 
you pass the Property Owners' Request along to anyone, I request that you also forward this letter and 
the accompanying materials to the same person. 

As you know. Wind River takes very seriously its obligation to complete the remediation. 
Towards that end. Wind River already has spent more than $1 million of its own money on remediation 
efforts. I look forward to continuing to work with you to complete that process, and (as always) invite 
you to contact me with any questions or concerns. 

Sincerely, 

Craig Laftson 
President 

2046 EAST MURRAY-HOLLADAY ROAD, SUITE 200/ HOLLADAY UTAH 84117 / 801-272-9229 FAX 801-272-9669 



Christensen and Larson Investment Co. 
2046 East Murray-Holladay Road #200 

Salt Lake City, Utah 84117 

801-272-9229 

September 15, 2009 

Hene B. Roth 
Sanpete County Auditor 
PO Box 128 
160 North Main 
Manti, UT 84642 
Facsimile: 435-835-2144 

Kenneth Bench 
Sanpete County Assessor 
160 North Main 
P.O. Box 158 
Manti, UT 84642 
Facsimile: 435-835-2110 

Re: 2009 Notice of Property Valuation 
0000002371 Taxing District 004 

Dear Ms. Roth & Mr. Bench: 

I am writing in response to the enclosed Sanpete County 2009 Notice of Property Valuation & 
Tax Change (the "Notice") which Christensen & Larson Investment Company ("C&L") recently received 
regarding real property owned by C&L at 15 South Main Street in Gunnison, Utah (the "Property"). 

In 2008, Sanpete County concluded that the market value ofthe Property was $112,756, and 
assessed related property taxes in an amount of $1,555.58. In 2009, according to the Notice, Sanpete 
County concluded that the same Property has a market value of less than 1% of last year's value (now 
purportedly only $1,000), and advises that the County intends to reduce related property taxes by 
approximately 99%, to approximately fourteen dollars. 1 am writing to advise you that C&L disagrees 
that the Property is worth only $1,000, is ready, willing and able to pay taxes based upon the actual 
value ofthe Property, and to express grave concerns about the facts and circumstances that led to this 
and other drastic reductions in Sanpete County's assessed "market values" for certain properties in the 
Gunnison area. 

As you may be aware, a C&L tenant used to operate a Top Stop gasoline and convenience 
station on the Property. In the summer of 2007, an underground storage tank owned by the tenant 
experienced a leak, allowing approximately 20,000 gallons of gasoline escape. Since that time, 
approximately $2 million has been spent cleaning up the Property and surrounding properties, with 
great success. 



While the leak was an extremely unfortunate occurrence, the notion that it completely devalued 
the Property or any other property in Gunnison is unfounded. Sanpete County's apparent decision to 
effectively eliminate this source of tax revenue is not fair to those who would benefit from the collection 
of such tax revenues, or to those who must pay additional taxes to replace these lost revenues. 
Moreover, the apparent basis forthis decision is deeply troubling. 

I have enclosed two letters previously sent to you by attorneys who represent various 
landowners who have filed suit against C&L, its tenant, and others on behalf of property owners who 
claim to have been damaged by the leak (the "Top Stop Lawsuit"). The first letter is from the Stirba Law 
Firm (the "Stirba Letter"). It relates to various properties owned by plaintiffs in the Top Stop Lawsuit 
who are clients ofthe Stirba Law Firm, and asserts that "the property values in the gasoline plume are 
diminished beyond the value ofthe land." Remarkably, the Stirba Law Firm makes this assertion 
despite acknowledging that it has no appraisals to document such a fact, nor any "documentation to 
support a further reduction in the tax." In short, the Stirba Letter simply claims (without any support) 
that the cost of cleaning up the Stirba clients' properties exceeds the properties' values, and they 
therefore should be deemed valueless for tax purposes. 

The second letter (the "BTJD Letter") is from the law firm of Bennett Tueller Johnson & Deere 
("BTJD"). It relates to various properties owned by plaintiffs in the Top Stop Lawsuit who are clients of 
the BTJD firm, and requests reductions in the assessed market values oftheir clients' properties, 
including that the "assessed raw property be zero." Like the Stirba Letter, the BTJD Letter does not 
include any appraisals or other evidence establishing that the properties actually have been devalued. 

C&L understands that Sanpete County drastically reduced the assessed market value ofthe 
plaintiffs' properties after you received the Stirba Letter and the BTJD Letter. 

We are deeply troubled by the foregoing facts, and the apparent motivation for the Stirba Letter 
and the BTJD Letter. The law firms who sent you those letters represent a number of landowners in the 
Top Stop Lawsuit, presumably on a contingency fee basis (e.g., the amount of money (if any) an attorney 
will receive for working on the lawsuit depends upon the amount of money (if any) the plaintiffs recover 
in the lawsuit). As a result, the plaintiffs' attorneys have an incentive to assert that the properties are 
valueless for tax purposes, hoping that you will accept that assertion, which they then plan to use as 
evidence at the trial of the Top Stop Lawsuit, even if there is no basis for such an allegation. Equally 
troubling is the stigma created by such public assertions, even though they are baseless. The very fact 
that the plaintiffs and their attorneys publicly assert that the properties have no value undoubtedly will 
stigmatize and decrease the value of even perfectly clean properties. 

The legitimacy ofthese concerns is confirmed by the court cases included with the Stirba Letter, 
relied upon as the primary basis for alleging that the properties should be valued at zero. In both of 
those cases, the courts concluded that such a devaluation was appropriate because the likely costs of 
cleaning up the properties at issue exceeded the value of those properties. What the Stirba Letter did 
not explain, however, is that in both of those cases, no one had undertaken anv clean-up efforts, and it 
was certain (or at least likely) that the properties would not be cleaned up. or the landowners 
themselves would have to pay the clean-up costs. See Schmidt (pollution occurred in 19**̂  century, and 
"No agency had required any clean-up or had even done an evaluation ofthe property"); Baggett ("the 
remediation had not even commenced and there is no certainty about when it will be done."). In 
contrast, a full and complete remediation commenced almost immediately in Gunnison, and over $2 
million has been spent to date with great success, with no portion of those funds coming from the 



plaintiffs. In short, clean-up costs are irrelevant here, since they are not the responsibility of the 
plaintiff landowners, and the clean-up process is in its latter stages. Hence, it is extremely misleading to 
suggest that the court cases have any application to the situation in Gunnison, or provide any basis for 
devaluing the properties, where a State mandated (and very successful) clean-up is close to being 
complete at no expense to the plaintiffs. 

For the foregoing reasons, C&L disagrees with the Property values assessed in the Notice, and 
stands ready, willing, and able to pay taxes in accordance with the actual market value of the Property, 
without regard to the self-serving assertions made by the plaintiffs' attorneys in their letters. 

Respectfully, 

J. Craig Larson 
CEO 



SANPETE COUNTY 
2009 Notice of Property Valuation & Tax Change 

« T h i s is NOT a Bil l - Do NOT P a y » 
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USETHESE NUMBERS ON ALL CORRESPONDENCE 
0000002371 

TAXING DISTRICT 

004 

Property Type 
MARKET VALUE OF YOUR PROPERTY 

Last Year's Market Value 
RETAIL SALES 
COMMERCJAL IMPROVED 

Property Last Reviewed: O4/13/2O09 

iftitcfi;;Rrpperty VaJijie: 

101 
11 

114 
642 

1 12,756 

This Year's Market Value 
,000 

0 

1 ,000 

LAST YEAR, CURRENT. AND PROPOSED PROPERTY TAXES 

Taxing Entities 

GUNNISON CITY 
SANPETE COUNTY 
STATE A&C 
A&C LDCAL 
SOUTH SANPETE SCHOOL DISTRICT 
SOUTH BASIC SCHOOL LEVY 
SANPETE COUNTY WATER CONS 
CENTRAL UTAH WATER CONS 

Taxes 
Last Year 

251 . 11 
256.29 
13.64 
33,83 

795.38 
140.94 
32. 14 
32.25 

Tota I, Property Tax 

Tax This Year If No 
Budget Change 

2 . 3 2 
2 . 2 9 
0 . 14 
0 . 3 0 
6 . 8 7 
1 . 4 3 
0 . 2 9 
0 . 3 2 

Tax If Proposed 
Budget Approved 

Publlciyieetings Will Be Held 

2.321 
2.29 
0. 14 
0.30 
6.87 
1 .43 
0.29 

DEC 1 HEARING 11AM,ADOPT 1PM 

12-17-09 7 PM COURTHOUSE 
0.40 HEARING AUG 18 6PM COURTHOUSE MANTI 

1 ,555.58 13.96 14 .04 

PROPERTY DESCRIPTION 
BEG Nl'E IU FT,SW COR LOT 5,BLK 16,PLAT A,GUNNISON CITY SURVEY Nl'E 103.8 FT,SB9"E 113 FT,S1°H 103.6 FT,NB9*W 113 FT TO BEG CONT .27 AC 

COUNTY BOARD OF EQUALIZATION 
Board of Equalization is for ASSESSED PROPERTY VALUES not tax dollar issues. Questions? Call or visit the Assessor's Office (435) 835-2111. 
Applications are available al the AUDITOR'S Office 7:30 am-6pm Mon-Thurs. DOCUMENTATION establishing a basis for an appeal of Markel Value is 
REQUIRED. Also, APPEALS ARE ACCEPTED BY MAIL, Sanpete County Auditor's Office, PO Box 128, Manti, UT 84642 (with complete application). 
BOE hearings held in Commission Chambers 160 N Main, ManIi 8/19/09 NoDn-7pm, and 8/20/09 9am-Noon, 1 pm-5pm, **Board of Equalization 
closes on September 15,2009.**' Abatement programs are available lo qualified individuals: Circuit Breaker, Indigent, Veterans disabled from 
service & Blind. Contact Auditor's office for applications. LEGAL DESCRIPTIONS ARE FOR CONVENIENCE ONLY, NOTTO BE USED FOR OFFICIAL 
PURPOSES. REMEMBER, YOUR FINAL TAX STATEMENT WILLBE MAILED BY NOV 1. 

««i,*«»«*»*.#«**ALlTO''"SCH 3-DIGIT 840 AA B 6 0 3 - I / I P3D r23 

ll..l..l..l...ll...lll...l.l.l....lll,.l...ll..l.).ll..,)„.ll 
CHRISTENSEN & LAf?SON INVESTMEN 
2046 Murray Holladay Rd Ste 200 
Salt Lake City UT 84117-5183 

Sanpete County Auditor 
Hene B. Roth 
PO Box 128 

160 North Main 
Manti, UT 84642 
(435)835-2142 
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Al i lon B T'lJulier' 

Ikjrry N. Julinnon 

MoMte M. Deero Jr." 

C loyW. S l iJ r .k i " ' 

Ddi i iol I Slmiln 

Koi inet l i C. Morgcl ls 

f'fjul M . Johnson 

IJrunI J. Hfjwklnb " " 

Oavki M. Krmo ' 

Rytin R. Uroil l iwaile 

St;nn A . Mcinsort 

J. Ryon M i l c h e l l " " 

Mark H. RidiarcJs 

Mure )... Turmon ' ' 

N o l h u n S. Dorius 

Sluini ; L, Knppner 

tiftri j i irnin D. Johnson ' 

Robert K. koynord '" 

Tt(yJ<»r L. AricJprsoo 

Derek E. Anderson ' 

iofcA L. Inouye • • • 

J. Rccd Rowson ' ' 

Doniel K. t i roi jgb 

Jerry A . (ors " ' 

Jornniy C. ReuUel 

Crir G. Cioorir idi 

Anr l row V Collins 

T l iomos G. Bdolcy Jr 

Josh I. I.ee 

O l Counse/ 

Philip D. tJurker 

JosL'ph G. Pio 

September 3. 2008 

Via Facsimile and U.S. Mail 

Sanpclc County Tax Assessor 
Attn: Kenneth Bench 
160 North Main 
P.O.Box \5% 
Manti, UT 84642 
435-835-2] 10 (facsimile) 

re: A.vsessed Values on Gunniwn Praperlies Ajjacled by Tap Slop 
Gasoline SpiU 

Dear Ken: 

This law firm represents certain individuals, entities, and business 
affected by the Gunnison Top Stop Oasoline Spill (the "Spill")- These 
individuals, entities, and business along with properly information, 
including the property parcel number and block on which the property is 
located, include the following: 

Ownee Parcel No. 

AJ>O AdtnittirfJ ir> C.ffiiSotrwi, 
Ni.>»A'"torit, r.Dnncr.litiil ond 
)Vasivnj)(i)i, Sfiltr 

Al i t i Af/ml((frf in iCfit i 

Alvo AiJrriiMi-wi •m Coloxody 

iVxi )<tt7Vlldll 

' /dvo /MlmillL'J ill Ulinoii 

/\lso AUii«ltlii(l III OirtjiiM 

Al io Arini i i i rd in t-ojiloiniii 
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/.Uo AilniilU'tl in Wosliinpuio [>.C. 

Alsu Afti i i i i lcJ in Iduiio 
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So i l l o k u Ci ty, U t a h 

f in I ? I - I / O r f 

I ( C D t ) 4 3 5 - 2 0 0 0 

I ( 8 0 1 ) <138.2050 

w w w . b l j d . c o n i 

DIRECTLY IMPACTED 
BY GASOLINE PLUIVIE 
Lila Lee Christensen 
Gunnison Valley Really 
Gunnison Valley Realty 
Kim Reid Pickett 
Hal Pickett Radene 
Pickett 

John Randal Larson, 
Lana Lee Larson 

Gunnison Valley Real 
Estate, Gunnison 
Implement Co. 
Frank B. Pike 

2340X 
2341 
2339 
2336 

2342 

2343 

2287 
2293 

GVR 00010 

http://www.bljd.coni


2293X 

Tarn! Hansen 2289x1 

Tyler Ashton, Adrte As hton 2291 

DIRECTLY ADJACENT TO THE 
GASOLINE PLUME' 

J. Randal Larson, Lana L. Larson 2348 

Frank R, Johanson, Stacey L. Johanson 2347x 

Steven D. Willden Cindy M. Willden 2344 

Kelly Patnck Few/kos, Erin Elizabeth 
FevAes 2344x 

Attached hereto is a map ofthe Gunnison Spill gasoline plume, which was generated by 
Wind River Petroleum's onvironmenta! consultant. The blue dotted line maps thc area 
affected by thc Gunnison Spill, While we are undertaking im investigation of our own as 
to the nature and extent ofthe contamination, we believe that, at a minimum, the attached 
map reflects the affected area. On behalf of those individuals, entities, and businesses 
who owm property directly iinpacted by the Gimnison Spill, we request that the assessed 
value ofthe raw property be zero and, subject to the paragraphs below, the tissessed value 
of any stmctures on the property be lower or ecjual to the 2007 assessed value. On behalf 
of those individuals, entities, and businesses who own property that is directly adjacent to 
the gasoline plume, we request that the assessed value ofthe raw property and the 
structure be lower or equal to the 2007 assessed value. The close proximity to the 
gasoline plume has reduced the value oftheir property; thc viiluc ofthe property most 
certainly has not increased. 

On behalf of T..iia Lee Christensen ("Lila Lee"), parcel 2340x, and Tyler and 
Adrie Ashton (the "Ashtons"), parcel 2291, wc request that the assessed value on 
structures be zero. DuC to gasoline fumes in her building, Lila Lee Christensen has been 
tintibie to conduct business and has closed her store. On September 7, 2007, shortly 
before she was forced to close, benzene vapor levels of 27 micrograms per cubic meter 
were recorded; the acceptable level is around 2 micrograms per cubic meter. Due to 
gasoline fumes in their home, the Ashtons were likewise forced to leave their home. The 
Ashtons left their home in November 2007 and have not inhabited their home since then. 
In December 2007, benzene vapor levels of 8.1 micrograms per cubic meter were 
recorded; the acceptable level is uround 2 micrograms par cubic meter. 

On behalf of Kim Pickett, parcel 2336, Hal Pickett, parcel 2342, and Tami 
Hansen, parcel 2289x1, wc request that thc assessed value on thc structures be 
significantly reduced given (he level of benzene vapors recorded in these structures. 
Because the vapor levels in each ofthe slructures on parcels 2336, 2342, and 2289x1 
were so high, a vapor mitigation system was installed in each ofthese structures. 

' Future investigation may reveal thm each otthcse propurlics ir. also directly impnotcd bythe Gunnison 
Spill gasoline plume. 

GVR 0001 ] 



Presently, each ofthese structures has a "positive pressure air system" installed, wliich 
theoretically prevents harmjul petroleum vapors from entering the stTuclure. The 
presence ofthe vapor mitigation systems along with tlie potential for pollution in each of 
these structures significantly reduces thc value ofthese structures. 

Regarding the Ashtons, parcel 2291, Frank Pike, parcels 2293 and 2293x, Tami 
Hansen, parcel 2289x1, Gunnison Valley Real Estate Company, parcel 228], Hal Picketl, 
parcel 2342, Kim Pickett, parcel 2336, Gunnison Valley Realty, parcels 234) and 2339, 
and Lila Lee, parcel 2340x, on eath ofthese parcels, Wind River Petroleum has installed 
a network of trenches, pipes, and machines to extract gasoline vapors from the ground. 
Jiecause ofthe network of trenches, pipes, and machines, the use of each parcel is 
signiilcantiy compromised and as a result (he value of each parcel is dramatically 
reduced. 

Plca,<;e contact me ii"you have questions or would like to discuss. 

Sincerely, 

GVR 00012 
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STIRBA 
A M U A i S C ' C I A T E S 

A pnOFESSIONAL LAW CORPORATION 

215 SOUTH STATE JJTREET • SUITE 75t) www.stirbHlnw.coni 

?>OSTOFPICEaOXS10 

SALTLAk'E C ; T V - UTAH 84(10-0810 
TELEl»HON(ZfiO) .Vi4-i;.300 

FACSIMILE: 801 364-S355 

August] 8, 2008 

ICenneth Bench 
Sanpete Count}' Assessor 
160 North Main 
P.O. Box 158 
Manti, UT 84642 

Dear Mr. Bench: 

I am wi-iting tliis letter to file a protest on some ofthe properties in Gunnison, 
Utah tliat have lost value due to tlie Top Stop gasoline spill. These properties are each 
listed sepai-ately in Exhibit A enclosed with this letter. We are not appealing the actual 
assessment value of Sanpete County, and thus, no appraisals are included with tliis letta-. 

Our appeal is based on two cases, Schmidt v. Utah State Tax Commission, 980 
P.2d 690 (XJtali 1999) and SaltLake Couniy Boai-d of Equalization v. Ulah State Tax 
Commission (Utah Ct. App. 2005). These cases are attached for your review. In both 
cases, the value oftiie land was determined to have zero value because tlie cost of 
cleaning up the land was more than tlie value ofthe land; however, the improvements 
were valued at their actual tax rate because families were still living in, and using, tiieir 
homes. Ultimately, we believe the propeity values in tlie gasoline plume are diminished 
beyond the value oftiie land; however, at this time we do not have the necessary • 
documentation to support a further reduction in the tax. In addition to appealing the land 
values, as you will see in Exliibit A, one home is not iiiliabitable and we are appealing 
both the land and the improvement value. 

Our appeal does not include other Gunnison jjroperties that are adjacent to the 
plume, We believe that properties adjacent to the plume have also suffei-ed a diminution 
in value; however, at tliis time, we do not liave the necessary documentation to support a 
tax appeal. 

Sincerely, 

STIRBA & ASSOCIATES, '^EiS^^'^^W^ 

CARRIE L. TOV^^ER 

http://www.stirbHlnw.coni
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STIRBA 
A M I ) A s i 11 r I A 1 I ^ 

Tiie 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
14. 
15. 
}6. 
17. 

18. 

Exhibit A 

: Top Stop gasoline plume has indisputably 

The Casino Star Theatre Foundation 
Steve L. Anderson 
Real Pi-otection Trusts 
Claire Neilson Ti'ustee 
Eugene R. Lund, Tmstee 
Carissa M. Kuhni 
.Jeremy R. Taylor, et al. 
Rodney R, Taylor 
Rodney R. Taylor 
Rodney R. Taylor 
Sally N. Neal 
T. Marl< Hopkins 
Dale Dorius 
Andover, LLC (Gunnison Valley Bank) 
David M. Lambertsen 
Gunnison Pluming and Heatmg 
(Dale Peterson) 
Jon Fred Spencer, et al. . 

inipacted tk 

2337 
2290 
2289X 
2289x2 
2289x3 
2289 
2216 
2217 
2567 
2634x1 
2366x 
2363 
2368 
2354 
2352 
2352 

2367x 

The following property is uninhabitable: 

1. .Teremy R. Tayior, et al. 2216 
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C 
Schmidt v. Utah Slate Tax Com'n 

Utah, 1999. 

Supreme (^url of Utah. 

Je/Tand Victoria SCHMIDT, Petitioners. 

V. 

UTAH STATE TAX COIVf MISSION, County Boarcl of Ecjualizallon of Salt Lake Counly. State of Ulah, Respondents. 

No. 5705S8. 

May 14, 1999. 

Taxpayers soughl judicial review of State Tax Commission's determination of assessed value for their home, which was 

situated on contaminated land. The Supreme Court, Zimmennan , J., held that substantial evidence supported Commission's 

determination of assessed value by valuing contaminated land at.zero and valuing the home at its value-in-use. 

Affimtied. 

Stevyarl , J., concurred in the result 

West Headnotes 

LU Taxation 371 €=>2723 

37! Taxation 

.371111 Properly Taxes 

.37]IJlfH) Levy and Assessment 

.17irnrH)H Evidence in General 

37Ik2723 L Burden of Proof. Most Cited Cases 

(Formeriy 371 k493.7(4)) 

A party challenging the Slate Tax Commission's factual findings bears the burden of marshaling nil evidence supporting the 

findings and shovfing that this evidence is insufficient. 

i l l Taxation 371 €=>2728 

371 Taxation 

371111 Propert)'Taxes 

,37 ilf ((H) Levy and Assessment 

371 HKH) (I Evidence in General 

37lk2724 Weight and Sufficiency of Evidence 

_• 37lk272K_k. yal_uation._Mn.st Cited Ca.se.s_ _ _ _ __ 

(Formerly 37 lk485(3)) 

http://yal_uation._Mn.st


Substantial evidence supported Slate Tax Commission's determination of assessed value of contaminaied residential property 

by valuing land at zero and valuing the home at its value-in-use; taxpayers lived in the house and consumed vegetables from 

garden, simple mathematical deduction of purported clean-up costs from initial appraisal would lead lo a negative value ihal 

would iiol reflect usable value, and no agency had required clfian-up. U.C.A. 19.53. 5 -̂2-)().3<'l) . 

*690 Brian .1. Romriell. .S'teveii E Huaie , Sall Lake City, for petilioners. 

Jan Gmhm , Alt'y Gen., ioim C. McCan&v , Assl. Atf'y Gen,, Mary Ellen Sloan. Salt Lake City, for respondents. 

ZIMMMMAN . •Justice: 

Jf j This matter is before us to rcview an order of the Utah Slale Tax Commission ("die Commission") fixing the assessed 

value on residential proper!)' owned by Jeff nnd Vicloria Schmidt and lo review the Commission's denial of a request from the 

Sall Lal;c Counly Boaitl of Equalization ("the Board") for reconsideration. Bodi the Schmidts and the Board challenge the 

Commission's valuation. Tiit Schmidts argue (hal tiieir properiy should be valued al zero due lo contaminalion. The Board 

argues that the propertys value should be higher Ihan that fixed by the Commission. We conclude lhat neitiier the Schmidts 

nor the Board me: their burden of showing that the Commission's valuation was nol based on substantial evidence, and 

therefore, we affirm. 

y 2 Thc property at issue i.v residential property located on East Little Collonwood Road in Sandy, Utah ("the property"). The 

property consists of a home of approximateiy 7000 square feet located on 2,7 acres. The property is located at tbe mouth of 

Little CoUonwood Canyon near the site where a smelter operated briefly in the early I870's, refining ore from the mines in 

the canyon. Tailings from the mill are preseni on al least some of the land In varying quantities. The Board valued the 

property at $789.,370 for thc 1995 tax year. The Schmidts then appealed lo thc Board to adjust its original valuation and 

notified the Board of the contamination on the property. An independent *691 hearing officer for the Board reduced the value 

of thc property to $706,000. The Schmidts then appealed to the Commission. 

Jf 3 The Commission held a formal hearing. The Schmidts argued that because the property was contaminated with high 

levels of lead and arsenic, the markel value should be reduced to zero. In support of their motion, the Schmidts offered letters 

from the Utah Department of Environmental Quality Q'UDBQ") and the United States Environmental Protection Agency 

("EPA"). The UDEQ letter states that the three trial holes on the 2.7 acres show that thc land contains lead and arsenic at 

levels well above those UDEQ deems warrant clean-ups or the putting in place of environmental controls. The Schmidts also 

offered as evidence a letter containing a bid from Sitex Environmental, Inc. ("Sitex"), indicating that the removal of eighteen 

inches of topsoil from the entire 2.7 acres, disposal of the contaminated soil, and replacement vi'illi clean soil would cost 

$1,042,252,05. The Schmidts submitted an appraisal that valued the properfy at negative $334,000. a figure reached hy 

deducting the amount of the Sitex bid from the value that the Board had fixed for the property. Finally, the Schmidts relied on 

letters from several banks that had denied pemianent financing for the propert)' after the contaminalion was discovered. 

3! 4 In opposition to the evidence proffered by tlie Schmidts, the Board submitted several pieces of evidence including an 

appraisal from Lisa Marlin, an appraiserfor the Sail Lake County Assessor's office, Martin determined that the value of the 

land should be calculaled b)' using Ihe $706,000 figure and reducing it by 20 percent due to stigma from the contamination. A 

20 perceni reduclion for stigma is a standaid appraisal technique. She valued the property at $563,900. The Board also 

disputed thai il was necessar)' to remove as much soil as the Sitex bid suggested. Il argued that because only three soil 

samples had been talcen on the entire 2,7 acres, there was insufficient evidence to prove that the entire properly was 

contaminated. Furthermore, the Board pointed out lhat there was no evidence that the EPA or UDEQ would require an^' sort of 

a clean-up on this residential property. Finall)', the Board offered evidence thai the problem had been partially cured when the 

Schmidts placed additional topsoil on portions of the 2.7 acres. 

5 5 In its findings of fact, conclusions of laiv, and final decision, the Commission found that the fair markel value of the land 

-was-zerobut that the-fair market value of Ihc-home avas $39S,,l-66. Juexplained. this rcs.uUJnJb.e feUowing. manner. .Whije 

"ftjhe-normal-method of-calculatiiig-(h&-value.ofa.conlaminaled.property-is-lo-deduct.the-jcosts oLremediation-from. the.va/ue_.. , 



ofthe property as calculated before any deduction for contamination... in this case, it would resull in a negative value.... Ifa 

property had a negalive value, thai would also imply that the properly was uninhabitable." Because petilioners and their small 

children live in lhe home, and "in very nice circumslances." lhe Commission masoned Ihal the proimrty musl have some 

positive value, Thc normal valuation methodology was nol used because it produced a number thai did not reflect realilyp 

Since the Commission determined that the property had "valuc-in-use," ^ ^ il came up with an alternative methodology. The 

Commission treated the iand and the home separately. Il did this because the building itself was nol conlaminated and the 

harm lo the value of the overall property was due to the contaminalion in the soil. Jl Ihereforo sel the value of the land al zero 

and lhe value of the building al $398.166, a figure readied by using the standard replacement cost new less depreciation 

method. The resull was a valuation for the house and land of $398,166. 

Fl^l. "Value-in-use" was defined by the lowu Supreme Court in Bockcloo v. Brxircf nf Review of Cl'tnion. 52y 

fV.W.2d27.'i rinwa 1995) , when it held thal"[ljhe transitoo' absence of« market does not eliminate value.... Thc 

mere fad that a properly is unmarketable does nol mean it has no value, espedally when il is being used for iL"; 

intended purpase." Id^ nl 278. 

Jf 6 The issue hefoie lhis court is whether the Commission commilled reversible enor in fixing tlie property's value at 

$398,166. Wc first address the standard of review. We have held that the choice of valuation methodology used in fixing the 

value of a property is a question of fact. See *692Bc'aver County v. Ulati S'Ki/e Tax Comm'n. 916 P.2d 344. 355 CUlah 

1996) (holding tiiat Commission's decision lo rejecl a certain valuation methodology is a finding of fact). Therefore, we 

"grant the commission deference concerning its vvritiea findings of fact, applying a substantial evidence standard of review." 

Uuih Cxxie Ann, g .sg-l-filOlTKa) (19961. Furthermore, "when reviewing an agency's decision, this court does not... revveigh 

the evidence." (9/(£ylqr Pipeline Ca. v. Ulah Stale Tax Comm'n. ^50 P.2d 1175. 1178 g/lah 1993) . 

Ill S 7 Under this standard, wc uphold thc Commission's findings of fact if they are " 'supported by substantiat evidence 

based upon the record as a wfiole.' " Cache Counrv v. Property To:!.- Div. of Utah Slale Tax Comm'n. 922 R2d 758. 767 

gjlali 7996) (emphasis added) (quoting Z/jj/ v. SloJe Tax Comm'n. 842 P.2d 848. 852 Cyiah 1992)). "Substantial evidence" 

is that quantum and qualitj' of relevant evidence which is adequate to convince a reasonable mind to support a conclusion. Sec 

Cache Countv. 922 P.2tl al 767: Utah Aj.y'/t of Counties v. Tax Comm'n of Ulati. 895 P.2d 819. 821 (Utah 1995) : First 

Nof'l Bank v. County Bd. of Eaualimrion. 199 P.2d 1163. 1165 (Utali 1990) ; Hevcules inc. v. Utah State Tax Comm'n. 

H77P.2d 169. 172 (Ulah Cl.Aro. 1.994). In addition, a party challenging the Commission's factual findings bears the burden 

of marshaling all evidence supporting the findings and showing that this evidence is insufficient, See Kennecoli Con), v. 

Utali Slate Tax Comm'n. «,5B P.2d 1381. 1385 (Ulah 1993) : Fim Nat'l Bank. 199 P.2d at T165 . 

Jl 8 Both the Schmidts and the Board challenge the Commission's factual findings. The Schmidts argue, that the Commission 

ened in valuing the home and the land separately. The Board argues that thc Commission erred in fixing the land's value al 

zero and argues that the Commission should have used (he Board's valuation for the house and land, making a pejT»ntage 

reduction fbr sligma instead, 

121 5 9 The Commission was nol bound to accept eitiier thc Schmidts' or the Board's valuations; il "ha\s] tbe discretion lo 

adopt a figure lhat [falls] somewhere between ... polarized eslimates," Utah Aw'/i nf Coimiic.'!. 895 P.2d al 823 . What is 

required of the Commission is thai il value the property based on its "fair markel value." Sec Utah Code Ann. § 59-2-103(1) 

(]996} . i ^ "Fair markel value" has been statutorily defined as: "the amouni at which pmpertv would change hands between a 

willing buyer anda willing seller, neither being under any compulsion lo buy or sell and both having reasonable knowledge 

of the relevant facts," Id § 59-2-102(8) ( 1 9 9 6 ) . ^ In arriving al the fair markel value, this court has said that the 

Commission uses one of the folloiving recognized approaches; cost, income, and market See Beaver Countv. 916 P.2d al 

347-. -Thc-Gost-approachdetennines thc propertyjialxie basedj)njts.,rcpl£jcenie!il .Qosl lessdejireciation. See id. The income 

approach-delenmines-properly value by-computing .the.preseut,value .oL.anticipatad income. -.See..id. J,he markel approach __̂  

determines property value b)' examining the prices al which comparable properl'ies have been bought and soid. See id. 
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W2, Section •'i9-2-103 slates; 

(I) All tangible ttixable property shall be assessed and laxed al a uniform and equal rate on the ba.si£ of its fair 

markel value, as valued on January I, unless otherwise provided by law. 

FN3, Seciion 59-2-102(8) i.s now codified al section .59-2-102(9). The change lo seciion .59-2-102 occurred in 1998 

and does noi ntl'ecl this case. 

5 JO The Commission slated thai the "normal method" of calculating the value of conlaminated property is lo deduct tlie 

costs of remediation from the value of (he properly as calculated before any dedticlion for the comaminaiion. However, ihe 

Commission decided nol to apply the "normal method." Insiejid, il attenipied to fix the value of lhe property in use. This 

courl has never eslablished n proper meihod for fixing the value of conlaminaled property. Olher jurisdictions have. Some 

have applied a melliod similar lo Hie Commission's "normal method." See, e.g., AI mor Corn, i'. County of Henncnin, 566 

' j — ^ 

N.W.2d 696.701 (Minn. 1997) (holding thai in *69Z cases where properly is a Superfund site and experts agree that clean-up 

cost should be deducted from appraisal value, court should deduct clean-up cost from value of propert)'); Wesl Iinv v. County 

of Mi lie LOCK. ?IA'S N'.W.2d 9\ (Minn. 1996) (upholding lax court's reduclion of value lo zero based on reduction' for-

clean-up). Bul others have nol accepted Ihat the cost of clean-up ought to be fully deducted from the value of tlic propert)'. 

See, e.g., Boekeloo v. fid, of Review of Clinion. 529 N.W.2d 275. 278 (Iowa 1995) (finding that mosl courts that have 

fixed value of contaminated properties acknowledge that conlamination has an adverse effect and require assessors to consider 

effect of contamination on property); Ininar A.<!.tnc.. Inc. v. Borounii of CarLKiadl. . 112 N.J. 593. .549 A.2d 38. 44-45 (1988) 

(suggesting that appraisers view properties like special-purpose properties or consider valuc-in-use to owner); Bonnie H. 

Keen, Tax As.wsment of Containinaied ProiTertv: Ten- Breat for Polluters?. 19 B.C. EnvtI. Aff. L.Rev. 885. 906 (1992) ( 

"For varying reasons, the majority of cases have rejected taxpayers' assertions of zero or nominal value.*^; Peter J. Patchin,̂ ^ 

Valuation of Contamuiaied Properties, 56 Appraisal J. 7, 13 (1988) (stating.that it'is not reasonable to conclude that \ 

contaminated propert)' is unmarketable when il is being used for its intended purpose, but suggesting consideration of stigma \ 

and value-in-use).S^ -— 

FN4. The Board also argues that the (Commission erred as a matter of law in reducing the value of the land to zero. 

It contends that the Commission should only reduce the value of property by the cost of a clean-up where the 

taxpayer has shown all the following: the land is contaminated, the taxpayer is required lo clean up the iand, and the 

taxpayer can show witb reasonable certainly the cost of a clean-up, The BoanJ relies on a Washington case, 

Weverhaewier Co. v. Ea.-!ler. 126 Wash2d 370. 894 P.2d 1290. 1298 (1995) . We decline to adopt the 

. Weyerhaeuser test in this case or lo mandate an element of the valuation methodology. First, we have heretofore 

declined lo detail a methodology for reaching a fair market value as a matter of law. Second, Weyerhaeuser\mo\vR6 

a paper mill which was required to install pollution control devices. Here we are dealing with the fair markel value 

ofa residential property. While the lack of a conclusive clean-up estimaie may be relevant to fixing the value, ive 

are not persuaded Ihat its absence should mean that the contamination musl be ignored, as Weyerhaeuser would 

require. 

Jl 1 ] Here, the Commission made a judgment aboul the value-in-use of the home and the land. The evidence before il valued 

the propert)' between $706,000 and zero. The Commission has the discretion to take lhat conflicting evidence into accoi/nt 

and lo arrive al a number in between. Sze Ulah Ass'u of Countie.';. 895 P.2d al 823 , It did so in this case. The Schmidts and 

the Board have nol carried their biirden of demonstrating that the resulting valuation is without substantial evidenliaiy support 

in the record. There was evidence in the recond that the cleaii-up would cost over a million dollars. Thai evidence was nol, 

howei'er, ver)' persuasive. The Sitex bid was based only oi) three soil samples on the entire 2.7 acres. Il showed varying 

degrees ofToxibify ai tfie diffei'ent saihjiling SitdS. Thcuniform praperty=wide remedy Sitex suggested was thus nol-taiiorcd-to- — -

lh6 site. The Commission could'liave reasonably"concluded-thafthe-bid-was excessive. Althe-sanieiime,the-Gommission - -



had olherevidence thai the simple mathematical deduclioii of dean-up costs from thc inilial appraisal did nol refled the naJ 

usable value of the property, orthe actual impaimienl thai resulted from the conlamination. The Schmidts brought new 

topsoil onto the property. They live on the property in a large house wilh Iheir small children. They have a vegetable garden 

on lhe properly and consume the vegetables. No agency had required any deaii-up or had even done an c\'alualioii of the 

properly. Based on all this, we csnnol say thai the Commission's valuation was nol supported by substantial evidence. The 

evidence is suffident lo convince a reasonable mind lo accepl i! as supporting the Commission's conclusion. This is 

particularly thc case where, ns here, llie propriety of the Commission's mdhodology of valuing the land und the house 

separately is a question of faci and nol law. 

y 12 In conclusion, we affirm the Commission's valuation ofthe property al $398,166. 

Jl 13 Chief Justice HOWF, Jusiict RlhS'.SON , and Judge JACKSON concur in Justice ZIMMERMAN'S opinion. 

*694 3( 14 Justice STEWART concurs in thc result, 

Jl 15 Having disqualified herself, Associate Chief Juslicc DURHAM does nol participate herein; Courl of Appeals Judge 

Is'ORMAN H. JACK.y)N sat. 

Utah, 1999. 

Schmidt v, Ulah Slale Tax Com'n 
980 P.2d 690. 369 Ulah Adv. Rep. 34. 1999 UT 48 
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MEMORANDUM DECISION 

GREENWOOD . J. 

*1 Petitioner Counly Boanl of Equalization of Salt Lake County (the Board) appeals Respondent Utah Stale Tax 

Commission's (die Commission) valuation of Daniel and Vicky Baggetfs (the Baggelts) contaminated land al$D for the year 

2002.2^ We affirm. 

FNI. The Commission differentiated between the value of the land and that of thc building thereon-the Baggelts' 

home. To wit, vvhile thc Commission valued the land at $0, It valued the home al $244,900 because "there is still 

value in use as [the Baggelts] resided at the subjed property and used it for its intended function without significant 

llmitations.'This meihod was also used by the Commission in Schmidt v. Utah Slaie Tax Commission. 1999 \TV 

48. If 5. 980 P.2d 690. discussed later in this dedsion. 

The Board first argues that the Commission was incorrect to utilize the valualion methodology from Schmid/ v. Utah State. 

Tax Comnmsiot]. 1999 UT 48. 980 P.2(l 690. citing factual differences between Schmidt and the case al bar. "[TJhe choice 

of valuation methodology used in fixing the value of a property is a question of facC'Id. al Jl 6.'Therefore, we 'granl the 

commission deference conceming its written findings of fact, applying a substantial evidence standard of review." ' Id. 

(quoting Ulah Code Ann, g .̂ P-l-filOfltfa) 0996) ). "We hai-e interpreted ihis 'substantial evidence' standard to mean 'that 

quantum and quality of relevant evidence that is adequate lo convince a reasonable mind to support a conclusion." ' tiradshaw 

V. \Wkinso7'WaierCo'..""2[")n4IJT~38,^"37."94"R'3d "242Tquo\k\°'BrcKl'kv v."PavsonCitv "Corp., ' llToTW' ) '6 ' rT5" i6 
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)̂ .3d 47 (quotations and dlalion omitted)). 

The Commission's reliance on the Schmidt valuation method is supported by subsianlial evidence. Indeed, the facts of the 

inslant ai.se arc subslanlially similar l6 those in Schmidt. For inslance, in Schmidt, Ihc Board challenged the Commission's 

valualion ofthe Schmidls' landal SO. Sec 1999 U'f-t8 al IIU I. 5. Like the Baggetis' properly, the Schmidts' properly (vas 

localed in an aiefl conlaminated from late nineteenth century smelter operalions. See id. at Jl 2. Leuers from the 

EnvironmcnUil Prolcciion Agency (Ihc EPA) and Ulah Departmeni ofEnvironmental Quality (the UDEQ) slated thai lesiing 

of the SdimidLs' soil revealed lejid and arsenic levels svarranling remedialion; an environmenial remediation company 

eslimaled thai the cosI of remedialion would be $1,042,2.52.05; and "letters from several banks... denied permanenl financjji£„ 

for (he pr(>|)ert>' after Ihe cionlanrination was discovered."/flf. al J 3. Based on this information, lhe Commission reduced the 

valualion of the Schmidts' land to$0-sublracling the cosl of remedialion from iheland'.s value. See id. al J 5. Affirming tht 

Conimission's valualion of the land at $0, the Utah Supreme Court determined thai Ihe Commission's valuation was 

supported by substantial evidence, See iĉ . al Jl 11. 

The facls of Schmidt closely track those of the instant case, with some differences. First, the Schmidts were unable to obtain 

financing, see id. al Jf 3, whereas tlie Baggelts qualified for conventional financing to purchase their property. However, there 

is no evidence on the record thai the Baggetis' lending instilution knew aboul the contamination, and il is undispuled lhat the 

Baggetts did not know. Second, in the Schmidt case, the land was nol in a Superfund site, see id. al Jl 4, vvhile thc Baggctt's 

property is. Vet, this is nol germane because althougFthe Haggeus'land is in a Superfund site, the remedialion has not even 

commenced and there is no certainly aboul when il will be done. Thus, the facts In the case before us arc sufficiently similar 

to warrant application of Schmidt, 

"'2 Second, the Board asserts that the Commission improperiy admitted, as expert testimony, Mr. Baggett's estimation of thc 

remediation cosl attributable to his land. Regardless of Mr. Baggett's qualifications as an expert, his estimate of remediation 

cost was a simple mathematical calculation, not requiring expert tesdmony. Therefore, the Commission did not abuse its 

discretion by admitting Mr. Baggett's testimony. 

Finally, the Board contends thai the Commission's $0 valuation of the Baggelts' land was nol supported b)' subsianlial 

evidence. 'The Commission has the discretion to take thai conflicting evidence into account and to arrive at a number in 

between,"/i at S 11 As in Schmidt, we alford the Commission this discretion. There was evidence on the record, in the form 

of Mr. Baggett's testimony, lhat remediation costs would exceed the Assessor's $103,700 valuation of the land, even if his 

estimates were off by fift)' percent Furthermore, the Board's evidence lhat comparables experienced little or no decline in 

value due to contamination .was undercut by the dissimilarity of the comparables, in that they were nol contamlnated.£t:12 

Accordingly, because reasonable minds could be persuaded that thc fair market value of die Baggelts' land was $0, the 

Commission's valuation is sustained by substantial evidence. 

1^2. The Board called this court's attention to Nielsen v. Board of Equalization of Salt Lake Count;)!, App. No. 

04-0605 (Utah State Tax Comm'n Feb. 22, 2005), for the position that the Baggdis' land should not be valued at 

$0. However, while Nielsen's real property is in the same contaminaied area as the Baggetis' iand, Nielsen did nol 

argue thai the conlamination warranted a reduction in the value of his land apart from the value of his home. See id. 

Therefore, Nielsen is nol helpful. 

Wc affirm the Commission's decision. 

We concur: RUSSELL W. BENCH , Judge, JAMF-S Z. DAVI.S , Judge. 

Utah App.,2005. 

-Sah Lake Cotml)'_BcÎ  of Egualization v. Ulah State Tax Com'n, ex rel, Baggett 
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